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Loc. 638 
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RULES AND STAT 


S OF CIVIL PI 


s 
tO 


tule 19. 
JOINDER OF FERS 
to 


service of process a 


ourt of jurisdiction over 
b joined as a party in the a 
relief “cannot be accorded among th 


claim 
situated t 
as a practi 


o 
o 


the pers 


interest or any of ons 
to a substantial risk of incurring double 
inconsistent obligations by reason of hi 


has not been so joined, the court sha 
J 


party. If he should join as a plaintiff 
may be made a defendant, or, in a prop 
plaintiff. If the rty objects t 


‘ would render the 


missed from the action. 


(b) Determination by Court Wh 
If a person as described ss — is 


mT 
Jil 


ll order that he 


venue of the action improper, he 


never Joinder 


agian: 


S INVOLVED 


CEDURE 


already parties subject 
Y Vein - 
muti . 


efuses to do so, ne 
an involuntary 
venue and his joind I 


shall be dis- 


sar 


not Feasible. 
(1)-(2) hereof can- 


not be made a party, the court shall determine whether in equi- 
ty and good conscience the action heuld proceed among the 
parties before it, or should be dismissed, the absent person being 
thus res — as indispensable. The factors to be considerec by 
the court incluc first, to what extent ment rendered in 
ve person’s ahiena might be prejudi him or those al- 

eady parties; second, the extent to whi by protective provi- 
sions in the judgment, by the shaping f, or other mea- 
sures, the prejudice can be lessened or avoided; third, whether a 
judgment rendered in the person’s absence will be adeq z 
fourth, whether the plaintiff will have an adequate remedy if 
the action is dismissed for nonjoinder. 

(c) Pleading Reasons for Nonjoinder. A pleading asserting a 


claim for relief shall state the names 
any persons as describe: 


are not joined, and the reasons why 


, 


(d) Exception of Class Actions. 
provisions of Rule 23. 
As amended Feb. 28, 1966, eff. July 1 


°f } 
peavant th] 
li KNOWN 


to the pleac 


I 
. 


J in subdivision (a) (1)—(2) hereof who 


they are not j 


This rule is subject to the 
rT) 


1, 1966. 


Complete Judicia! Constructions, see “Title 28, U.S.C.A. 
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PARTIES Rule 23 


' 
1949 Amendment 
! 
& The a t effect October 20, 1049 bstituted the refer- a 
ence to y U.S.C M35, 1B9T, ar at the end of the 
first t of paragraph (2), In 1 of t ref eta’ D ' 
24(26) of y ( rded, 1 ( : g i “gs ; 
The amet t - word i in the , 
second of p: f words “that se ‘ 
} 


Rue y 4, $i if 


CLASS ACTIONS 


(a) Prerequisites to a Class Action. One or more members of \ 

a class may sue or be sued as representative parties on behalf of ' 

all only if (1) the class is so numerous that joinder of all mem- rt 

} bers is impracticable, (2) there are questions of law or fact com- . 

, mon to the el: aims or defenses of the representa- if 
tive partics are typical of the claims or Cefenses of the class, and | 

(4) the representative parties will fairly and adequately protect 


the interests of the class. 


f 
i 
(b) Class Actions Maintajnable. An action may be main- 
a ae t 
‘ tained as a class action if the prerequisites of subdivision a) 
' are satisfied, and in addition: 1} 
tir 19} ea] ' 
i (1) the prosecution of separate actions by or against individ- 
t "4? ’ 13 * 4 
ual menibers of the class would create a risk of 
| 2 ° : ... 9¢ : . a ae ? 
(A) inconsistent or varying adjudications with respect to in- 
dividual members of the class which would establish incompatl- 


ble standards of conduct for the party opposing the class, or 


+e 7 } 
? terests; or 
| 
(2) the party opposing the class has acted or refused to act 
} on grounds generally applicable to the class, thereby making ap- 
| propriate final injunctive relief or corresponding declaratory re- 


lief with respect to the class as a whole; or 


(3) the court finds that the questions of law or fact cormmon 
to the members of the class predominate over any questions af- 
fecting only individual members, and that a class action is supe- 

: rior to other available methods for the fair and efficient adjudi- 
| ation of the controversy. The matters pertinent to the findings 
} 


| Complete Judicial Constructions, see Title 28, U.S.C.A. 
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Rule 23 RULES OF CIVIL PROCEDURE 


include: (A) the interest of members of the class in individua 
ly controlling the prosecution or f , arat “ti 
(B) the ex 

troversy < ore ady 

(C) the desi yo 

tion of the claims in the particular forum; (D) 

likely to be encountered in the management of 


(c) Determination by Crder Whether Class Action to be 
Maintained; Notice; Judgment; Actions Conducted Parti: ally as 
Class Actions. 

(1) As soon as practicable after the commencement of an ac- 
tion brought as a class action, the court shal] deter? mine by or- 
der whether it is to be so maintained. An order under this sub- 
division may be conditional, and may be altered or amended be- 
fore the decision on the merits. 

(2) In any class action maintained und: division (b) (3), 
the court shall direct to the members of the class the best notice 
practicable under the circumstances, including individual notice 
to all members who can be identified through reasonable effort. 
The notice shall advise each member (A) the rt iil ex 
clue him from the class if he so requests by a specified date; 
(B) the judgment, whether favorable or not, will include all 
members who do not request exclusion; and (C) any member 
who does not request exclusion may, if he desires, enter an ap- 
pearance through his counsel. 

(3) The judgment in an action engganne is a clas 
under subdivision (b) (1) or (b) (2), ler or not favor 
to the class, shall include and Pecsei te e those whom the court 
finds to be members of the class. The on mer in an actior 
maintained as a class acti uader subdivisi (3), whether 
or not favorable to the class, shall incl ie ant ‘a cify or de- 
scribe those to whom the notice provic 1 subdivision (c) (2) 
was directed, and who have not re — ted exclusion, and whom 
the court finds to be members of the class. 

(4) When appropriate (A) an we may be brought or 
maintained as a class action with respect to particular issues, 
(B) a class may be divided into subclasses and each ated 
treated as a class, and the provisions of this rule shall then om" 
construed and applied accordingly. 
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(d) Orders in Conduct of Actions. In the conduct of actions 
to which this rule applies, the court may _ e appropriate or- 
ders: (1) determining the course of proceedings or prescribing 
mea‘ures to prevent undue repetition or complication in the pre- 


Complete Judicial Cons tructions, see Title ; 28, U.S.C.A. 
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Rule 24. 
INTERVENTION 

(a) Interveution of Richt. Upon timely 
shall be permitted to intervene in an action: 
of the Unite] States-_c¢ 
or (2) when 
property or transa oti 
is so situated that the disposition of he action may 
cal matter impair or impede his ability to protect that interé 
unless the applicant's interest is adequately represented by exist- 


2 


ing parties. 


(b) Permissive Intervention. Upon timely application anyone 
may be permitted to intervene in an action: (1) when a statute 
of the United States confers a conditional right to intervene; or 


(2) when an applicant’s ¢ fense ana the main action 
ct in common. When a party to an 


tlm or ¢ 


7 
aa 
ace 


have a question of law or ia 


Jefense upon any statute 
executive order adminis 
officer or agency or upon any regulation, order, 
agreement issued or made pursuant to the statute or executive 
order, the officer or agency upon timely application may be per- 
mitted to intervene in the action. In exercising its discretion 
the court shall consider whether the intervention will unduly de- 
lay or prejudice the adjudication of the rights of the original 
parties. 


(c) Procedure. A person Ce- iving to intervene shall serve 2 
motion to intervene upon the parties as provided in Rule 5. The 


Complete Judiclal Constructions, see Title 28, U.S.C.A. 
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42 §2000e-2 punuic HEALTH & WELFARE 


Preferential treatment not to be granted on occount of 
existing number or percentage Imbalance 
(j) Nothing contained in this Subchapter sh: 

require any employer, ¢ mployment 
joint labor-management committee 
grant preferential treatment to any 
cause of the race, color, religion, Sex, or national origin o 
dividual or group on account of an imbalance which may exis 
respect to the total number or percentage 
color, religion, sex, or national origin employed by any employ 
ferred or classified for employment by any employment ag 
labor organization, admitted to membership or classified by 
bor organization, or admitted to, or employed in, any apprentic 
Or othe: training program, in comparison with the total number 
percentage of persons of such race, color, religion, sex, or national 
Origin in any community, State, section, or other area, or in the 
available work force in ar y community, State, section, or other area. 


Pub.L. 83-352, Title VII, § 703, July 2, 1964, 78 Stat. 255; Pub.L. 
92-261, § 8(a), (b), Mar. 24, 1972, 86 Stat. 109. 


endinent 


Rights C>9.10 to 9.14 


» See 12 CE 
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MW. DISCRIMIN ATORY PRACTICES 
wt LUPLOYER PRACTICES : 
ty. LANOR OKGANIZATION P 


Generally 1-10 
Ability tests 
Employer tests 
Labor organizatic 
Nctivities protected 1 
Apprenticeship Programs 
Employer programs &£ 
Labor organization Programs 
Aptitude tests 8? 
Assignment of employers 
Generally 9) 
Customer preference 
ning away 
ding and b 
Bona fidy Guaufication exen ptior 
KRemping rights 3 
Uusiness j 
Citizenship, 
Civil 
with 


Construct 


Classification and assignment 
Ployees 
Generally 91 
Customer Preference 62 


Committees, Membership of employee. 


on 87 
Compensation 83 


is 


Order of August 
Application 
The action, 
and Hispanics, 
minorities) sought inju 
what it claimed to be discrimina 
within the New Haven Department 
The plaintiffs 
an organization of black 
and certain named blacks who 
ment seeking promotion, or black 
failed the entrance examination, wl 


to ~ne N Haven Department of Fire Services, or were prepa: 


ready, willing and able to apply for a job in the Departmen 


ay 


New Haven 


New 


of t he 


ntervenors were named a 


ante 
nts 


injunct- 


4) }ULIC 


e persons with 


ana one 


after agreed 


1974 yreliminary i 1 freezing all 


74% Mm ne C J 


10NS was continued until further order of the Court and as 


a practical matter continued throughout the litigation with 


On December 5, 1973 the first of the Orders "not agreed 
to but acquiesced to by all parties (29A) was entered. 
The order purportedly covered agreement upon recruitment, 
hiring, promotions, time and grade, damages, costs and continu 


ing jurisdiction of the court. On that same date a second 
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part of that Order which was sea 


August 30, 1 
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a second, and perhaps thé most crucial portion of the -in camer 
YY snHt “¢ ¢ ad we - >i hh n = yn + ~ 
agreement reached, was sealed and withheld from public dis- 
Soy > C7 m)} ‘ a ~ - aVear - + Te _ _~ - ~ 
closure (36A). That portion clearly related to an agreement 


for quota promotions to the rank of lieutenant, and thereafter 


to the rank of captain. No adequate explanation other than a 
desire to prevent applicants and members of their class from 
learning of the agreement has ever been offered for the sealinc 


of this portion of the Order of December 5, 1973. 
On December 5, 1973, although no 


Attorney W. Paul Flynn apparently orally moved to intervene in 
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chambers on behalf of several named firefighters whose promot- 
ions already approved were the sub t of the temporary in- 
junction. There is no application in the file. 

On December 10, 1973 the City of New Haven was made a 
party defendant to the case and service was made upon City 
Counsel in chambers. 

Following the December Order an examination for promotion 
to the rank of lieutenant specially designed by a University 
of Connecticut professor was held (89A). The results of that 
2xamination disclosed that the blacks who took the exam did 
poorly (97A) and there were not seven who fairly passed the exam. 


The failure of the b 
= me les Peat > + 
appare iil y CaullS@c Lil 
still with the Dece 


parties or officers 


relating j 


efficiency ratin« Ss 


ig, 
copies of 


z0n lists 


x 
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standing 


examinations 


lacks to perform well on the examination 
litigation to begin to be reactivated 
ber 5, 1973 Order sealed. 
the Court issued an Order enjoining all 
+ 


from material 


qiscicsing 


a. epee, Te ono 
viaqauails examin 


yromotion lists 


and efficiency rating scores and promot- 


under control of said 


any party or any 


turned over to counsel 

for that party (document number 19). 
dants filed an 3M (document number 20). 
noticed (document number 26) but apparently never held, and on 
August 30, 1974 ie Court issued its Order, again 
but not acquiesced in by all of the parties to the suit in 
order to end the iitigation 
time publicly disclosed an agreement vering n only quota 
hiring relief but also quota promotional relief. The Court 
ordered promotions to the rank of lieutenant to be 
list attached to the Order. In essence, the list slotted 
blacks who had not otherwise earned those positions on the 
examinations in the fourth, seventh, tenth, 
nineteenth and twenty-second slots : Indeed, most 
those slotted in had not even passed the examination 

On September 20, 1974 appellants filed the Motion To 
to reopen the Order ox August 30, to extend time to 


appeal from the Order of August 30th. An Order 


why the Motion should not be granted was issued and the hearing 
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Since we believe, as we have pointed out, that th 
facts upon which this motion must be judged st come from 
the offers of proof (199A) and sin they are set forth in 
full in the Appendix (83A-104A) we shall here refer to only 
some of those facts which we believe the District Court 
clearly ignored or was in error about in forming the basi 
for its ruling. 

Appellant Intervenors. 

The corporate intervenor is a nonprofit Connecticut 
corporation which was organized in September of 1974 whose 
charter purpose was, prompted by the Court's Order, to 
preserve a system of appointments to and |} 9tions within 
municipal departments based soley on merit and devoid of 
considerations of race, religion, creed or political consider- 
ation. The great percentage of non-minority firefighters in 


New Haven have joined the o 
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(124A). 
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a approved the relief at the initial hiring stage. It 


stated, 


“justify the 


"While past exclusionary hiring examinations do 
quota remedy on entrance, there is no 
justification in our view for extending the remedy 
to higher ranks...While this factor will delay 
of the minority groups who will become patrolmen 
the imposition of quotas will obviously discriminate 
against those Whites who have embarked upon a poli 
career with the expectation of advancement, only to 
be now thwarte:i because of their color alone. The 
impact of the quota upon these men would be harsh 
and can only exacerbate rather than diminish social 
attitudes...We see no purpose in curing a past 
mischief by imposing a new one which is deliberately 
tainted. We would strike from the judgment below 
therefore all quota requirements above the rank of 
patrolmen..." 


Significantly the importance of intervention is 


apparent from the Guardians case for there it was the 


intervenors who were members of the Bridgeport Police 


The differen: treatment of the hiring and promotional 
relief aspects is one well supported by the other 
circuits. See infra p.34, 

It may well be an appropriate approach here. Namely, 
to permit intervention on the promotional issue, but 
to leave the Hi vine order in effect 


: 
Depar C carri the ball. 
Thaw] + Finan + Ef Sande 4 } lieve that those moct 
nus \ rind 1] rk TICULG CG Des Leve Chat Those most 
Ses ie Re, PS = A , # — apes ¢- So fveam « rar 
immediately affected by the relief order from a direct 
economic as well as safety point of view can be said to be 


without an interest. We shall later discuss the interest as 
it applies to intervention, but here we consider whether 


appellants should have been parties at the start. 


We believe, as we argued below (124A-125A) that sound 


policy requires persons in appellants 


position to be named 


in the first instance either under Rule 19 as persons needed 
for a just adjudication or pursuant to Rule 23 as class defen- 
dants. Taken together Rules 19, 23, and 24 express the intent 
of the Federal Rules that "interested" persons or persons 
affected by the outcome of the litigation be participants. The 
language in Rule 19(b)(2) and 24(a) (2) is virtually identical. 
Moreover, both rules are, of course, subject to Rule 23 covering 
class proceedings 3A Moore, Federal Practice 2121 (1974). Thus 
the test of "an interest" under all three rules would appear 

to be the same. Atlantis Dev. Corp. v. United States 379 F.2d 


818 (5 Cir. 1967); 3A Moore, supra at pocket party 57. The 


criteria for 19(a) and (b) applicability follow Shields v. Barrow 


LL? ‘How; 130. 233% 
defined indispensab 
interest 
that a final decree cann 
that interest or leaving the 
that its final termination 
equity and good conscience 
Appellants meet is criteri Focusing on the p 
effect of the promotional aspe -he August 30, 1974 Order 
it is clear that appellants are the persons most di 
affected by the Order. If the Order is imp 
individual appellants whose promotion to 
will be denied or delayed. The 
losses are directly inflicted upon the 
If they are not permitted, indeed require to be 
what is their status? When do they have their day in Court? 


They claim, inter alia: 
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That a less qualified lieutenaz 
a fatal error in judgmer -£ 
lives and safety (87A); 
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least one. Court has suggested c avenues 


Harper v. Kloster, 486 F. 


the Fourth Circuit considered 1 Application To Intervene 

by out of city residents ntest a portion of a 

order entered after trial restricting jobs to ity esidents. 
It held the application untimely,,. 


of a separate suit on the issue involved. 


that reasoning would open the entire issues of this. litigat- 


ion. Cf. Proposed Cross-Claim (51A-57A). 
€ 


policy then appellants should have been named 
for a just adjudication or class d 
instance if their interest meets 
test. The nature of that "1 
discussed immediately 

Parties have been held indispensable because their "rights 
are so entangled with one another that it is practically 
impossible in the decree to protect those > are absent". 
Roos v. Texas Co. 23 F. 2d 171 (2 Cir. 1927) 
decree was of "immediate concern to them". 
Comm, 2598 U.S. 258 ,.42.5.. Ct. | (1921) (employers and 
employees affected by suit to declare rulings on wages un- 


constitutional held indespensable.) Appellants meet these 
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Supports Our position on timeliness. In Blu t 
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to intervene u r lle 24(a) of the é ral ales E ivi 

Procedure or for permission to intervene er Rule 24 (b) 
and to vacate ac h had been enter in ar 

antitrust case. ere were se g to inter- 

vene in a case which the government had originally file 

charging the defendants with a violation of Sections 1 and 2 

of the Sherman Act. 

The history of the negotiations which led to tl consent 
decree in that case stand in marked contrast to the procedurs 
which led to the Court's Order of 2 IsBE 30, L974 in thi 

There, when the negotiations were begun the government 
“afforded an opportunity to all defendants and to all others 

5 al eis OCNEYS ; 

with an interest te three 
separate consent decrees were proposed, each of which we 
lodged with the Court". (Id. at 433-434) In Order that 
interested parties might have time to study each propose: 
decree and to make known their views with respect to it, there 
was annexed to each decree a stipulation providing that a] 

parties consented to entry of the given decree after 
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ana the Government subseque withdrew its consent, 2 second 
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he intervenors filed briefs in opposition as amici curiae. 
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is necessary to preserve seme right..." found that the inter- 
venors who had earlier participated in the proceedings could 


not now claim that there intervention was timely. Cf. 4 Moore 


Tf the procedure roilowe in Blue Ch’p was here foijlowed 


the intervenors would have been invited tc intervene as formal 
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parties. No settier t would have been reached without naving 
provided them an opportunity to nev been heard. 
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- The intexvenors' Application To Intervene also falls within 
the rule set down by the Supreme Court in Cascade Natural Gas 
: 
. . “s r - To qe 1 ae . ‘ ‘a* ar c 
‘ rnoration \v iL Pas atural Gas Company, 87 S. Ct. 932 (1967). 
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There the Supreme Court reversed the District Court order 
denying on appellants the right to intervene an antitrust 
action brought by the United States against El Paso Natural 
Gas Company. The intervention was permitted not only after 
the institution of the case, but after the case had once 
been to the Supreme Court. 

Intervention was specifically permitted in order to help 


fachion a remedy to protect the interests of the private and 
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ly to be heard and to deal with the promotional remedies. 
That would, of course, leave a ma 
lawsuit finally adjudicated - that part dealing with the hiring 
procedures. The remaininc litigation would, of course, be 
significantly shortened. 

Another decision which the Court may reach is that applicants 


should be allowed to intervene to be heard on all remedies, 


assuming that there is agreement that past hiring practices did 
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villain to whom the current "mishmash" can be attributed 
the very least, however, the attempt to notify, however abortive, 


belies the current claims of f Of inte ta adequate 


representation. 


rt 


C. Appellants Were 
Represented By A 


1 


The Court held that appellants had been adequately re- 
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that the remedy here 
by the Constitution or Title VII 
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hiring level Carter v. 
(8 Cir. 1971) on rehearing (en banc 452 
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The District Court argued its color conscious relief was 
not a quota, but rather interim priority relief 458) 

A quota is a quota is a quota. The fact remains 

a designated number of persons will be hired or senmabace 
because they are black. That those persons have been 
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ed systems, but does not change the vanes woe of the 
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